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The Families First Coronavirus Act (H.R. 6201) was passed by the U.S. House of
Representatives in the early hours of March 14, 2020. The bipartisan legislation
would extend employee sick leave benefits, expand access to free testing, and
provide $1 billion in food aid to vulnerable Americans.
The bill will be taken up by the U.S. Senate when it reconvenes as early as March 16. While we expect
the Senate to take quick action, the bill has not been passed and key provisions could change,
including those concerning employer coverage.
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The Jackson Lewis Coronavirus/COVID-19 Task Force is closely monitoring the legislative activity. At
this time, there is some confusion about what the bill entails, as there are two different versions of the
bill under consideration — including on Congress own sites and what is being reported by the press.
Based on a press release from the bills sponsor, Congressperson Nita Lowey (D-N.Y.), issued on March
14, the legislation appears to apply only to employers that have fewer than 500 employees. In its
current form, the bill would amend the Family and Medical Leave Act (FMLA) to provide temporary
additional reasons for leave related to the Coronavirus/COVID-19 crisis and to provide pay for such
FMLA leave beyond two weeks at a reduced rate. In addition, a new federal paid sick leave law would be
put in place, whereby employers would need to provide up to 80 hours (or the equivalent of two weeks
for part-time employees) of paid sick leave to employees for Coronavirus/COVID-19 issues.
We have received a lot of questions from employers on the possible impact of the bill. Below are based
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on the bill circulated by the bills sponsor.

When will it apply?
Both the proposed FMLA changes and the proposed paid sick leave would take effect 15 days after
enactment and would remain in place only until the end of 2020.

Who will it apply to?
Both provisions apply only to employers with fewer than 500 employees .
With respect to the FMLA provisions, the bill allows subsequent regulations to exclude certain
healthcare providers and emergency responders from the definition of eligible employee and to
exempt small businesses with fewer than 50 employees when it would jeopardize the viability of the
business as a going concern.
The FMLA provisions would apply to employees who have been employed for 30 calendar days. The
usual FMLA requirements that the employee has been employed for a year, worked for 1,250 hours, and
works in a location where there are 50 employees within a 75-mile radius would not apply.
The paid sick leave requirements would apply to all employees under covered employers.

What additional benefits are required?
New FMLA Leave Entitlements
Under the proposed expanded FMLA, covered employers (those with fewer than 500 employees) will
have to allow 12 weeks of FMLA leave for use by employees who have been employed for 30 days. The
first two weeks can be unpaid, although employees may elect to use other paid benefits to cover it. The
remaining time must be paid at 2/3 the employees regular rate. Leave under this extended provision
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can be used when the employee needs leave due to a public emergency with respect to the
Coronavirus/COVID-19 for one of the following reasons:
To comply with a recommendation or order by a health authority or a health care provider that the
physical presence of the employee on the job would jeopardize the health of others because of the
(a) exposure of the employee to coronavirus, or (b) exhibition of symptoms of Coronavirus/COVID19 by the employee, and the employee is unable to both perform the functions of the job and
comply with the recommendation or order.
To care for a family member of an eligible employee, where a health authority or a healthcare
provider makes a determination that the presence of the family member in the community would
jeopardize the health of others in the community because of the (a) exposure of the family
member to Coronavirus/COVID-19 or (b) exhibition of symptoms of Coronavirus/COVID-19 by the
family member.
To care for a child of the employee who is under 18 years old if the elementary or secondary
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school or place of care has been closed, or the childcare provider of the child is unavailable, due to
a public health emergency.

New Paid Sick Leave
In addition to the pay required under the expanded FMLA, covered employers (those with fewer than
500 employees) will be required to immediately provide employees with up to 80 hours of paid sick
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leave (or the equivalent of two weeks of hours for part-time employees) for use under the following
circumstances:
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1. To self-isolate because the employee is diagnosed with Coronavirus/COVID-19.
2. To obtain a medical diagnosis or care if such employee is experiencing the symptoms of
Coronavirus/COVID-19.
3. To comply with a recommendation or order by a public official with jurisdiction or a healthcare
provider on the basis that the physical presence of the employee on the job would jeopardize the
health of others because of:
(A) the exposure of the employee to Coronavirus/COVID-19; or
(B) exhibition of symptoms of Coronavirus/COVID-19 by the employee.
4. To care for or assist a family member of the employee:
(A) who:
(i) is self-isolating because such family member has been diagnosed with coronavirus; or
(ii) is experiencing symptoms of coronavirus and needs to obtain medical diagnosis or care.
(B) with respect to whom a public official with jurisdiction or a health care provider makes a
determination that the presence of the family member in the community would jeopardize the health
of other individuals in the community because of:
(i) the exposure of such family member to the coronavirus; or
(ii) exhibition of symptoms of coronavirus by such family member.
5. To care for the child of such employee if the school or place of care has been closed, or the child
care provider of such child is unavailable, due to coronavirus.
The paid sick leave required under the bill must be provided in addition to whatever the employer
already provides. Paid sick leave must be provided at the employees regular rate of pay, unless it is
taken for reasons 4 or 5 above, in which case, it can be paid at 2/3 the regular rate.

Is paid sick or paid family and medical leave available if employees are
unable to work solely due to business determinations or closures?
Based on a literal or plain reading of the bill, it appears the answer is “no. To qualify for paid sick or
family and medical leave under the bill, employees must fall into one of the above leave situations. If
an employer prohibits employees from reporting to work on-site due to Coronavirus/COVID-19
concerns, and employees are unable to work remotely and do not otherwise fall within the leave
reasons discussed above, it appears they would not be eligible for benefits under this bill. In such
circumstances, leave will be governed by state or local statutory sources and the companys policies or
collective bargaining agreements.
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Is leave job protected?
Yes. But the FMLAs requirement that an employee be restored to the same or equivalent position after
leave does not apply to an employer with fewer than 25 employees if the employees position no longer
exists due to economic conditions or other changes in the employers operations that affect
employment and are caused by the public health crisis during the period of leave. However, the
employer must make reasonable efforts to restore the employee to the same or an equivalent position,
and, if the reasonable efforts fail, the employer must make efforts to contact the employee and
reinstate the employee if an equivalent position becomes available within a one-year period beginning
on the earlier of (a) the date on which the qualifying need related to a public health emergency
concludes, or (b) the date that is 12 weeks after the date the employees leave started.

Who pays for the sick time or leave?
Employers must pay these benefits. There are provisions in the bill that provide tax credits to
employers in certain circumstances and with certain caps.

Are employers with more than 500 employees obligated to provide paid sick or
leave benefits?
Not under this bill. However, they must still comply with obligations under state or local paid sick
leave or paid family and medical leave laws and administer sick, paid time off, or paid leave provided
under company policies or collective bargaining agreements. Many employers are actively assessing
whether their existing paid sick and leave benefits adequately support employee needs in this
unprecedented public health crisis and adjusting benefits as appropriate for their business and
potential coverage under the proposed “Families First Coronavirus Response Act.

©2020 Jackson Lewis P.C. This material is provided for informational purposes only. It is not intended to
constitute legal advice nor does it create a client-lawyer relationship between Jackson Lewis and any
recipient. Recipients should consult with counsel before taking any actions based on the information
contained within this material. This material may be considered attorney advertising in some
jurisdictions. Prior results do not guarantee a similar outcome.
Focused on labor and employment law since 1958, Jackson Lewis P.C.'s 950+ attorneys located in major
cities nationwide consistently identify and respond to new ways workplace law intersects business. We help
employers develop proactive strategies, strong policies and business-oriented solutions to cultivate highfunctioning workforces that are engaged, stable and diverse, and share our clients' goals to emphasize
inclusivity and respect for the contribution of every employee. For more information, visit
https://www.jacksonlewis.com.

©2020 Jackson Lewis P.C. All rights reserved. Attorney Advertising. Prior results do not guarantee a similar outcome. No client-lawyer relationship has been established by the posting or
viewing of information on this website.
*The National Operations Center serves as the firm's central administration hub and houses the firm's Facilities, Finance, Human Resources and Technology departments.

